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Occupation of Council Owned or Managed Land

Policy Number. FOL16/150 « Adopted. 21/12/2009 « Amended. 26/03/2013, 13/09/2015, 20/12/2016 + Minure
Number MINGS 1788, MIN{13.301, MIN15.587, MIN16.1011 « File: 19067E + Produced By Assets and Works «
Review Date: 1/12/2020

1. PURPOSE

The purpose of this policy is to provide clear guiding principles for the ongoing professional
management of occupancies over Council owned or managed land. (apart from that land
excluded from this policy in Section 4 Exclusions)

2, STATEMENTOBJETIVES
In managing owned-crmanaged-land covered by this policy Council seeks to ensure that:

- Councils strategic intentions are identified, (and publicly available) and are being met

. The assels are fully utiised in accordance with their strategic intention and community
expectations
. Market rates are applied 1o leasing agreements that are longer than three months unless

the Council resolves to accept a less than market rate for strategic reasons. Refer to
Section 517

. Council will comply with all legislative requirements that are applicable to Council for the
purpose of owning and managing its property portfolio.

. Each asset will be identified in an appropriate Asset Management Plan and maintained
adequately to preserve the strategic intent of the asset

Dihgant assossment and maragementis vital o

. legislative compliance;

. proper maintenance of the asset: and

STeifiTataten \l|"_1||\, respon ible nra ~hices

across Council's property nortfolio
bt aiehd B o
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Shoalhaven City Councll - Occupation of Council Owned or Managed Land

Council-Officials-are-1 ubmit-all pron alsFi I:%ing* this-Poli ,+ the-Assets-and Work:
. o N . .

3. SCOPE

Supporting documents and procedures have been developed in accordance with this Policy to

ensure transparency, equity of process. and accountability in its application.

The Guiding Principles outlined in this policy provide some detail as to the types of
investigations, checks and research required to be undertaken as part of any Occupation of
Council Owned Land/Building process when considering a transaction. The list is not
exhaustive however_each land transaction should be investigated on its merits and some of
the listed principles may not necessarily apply to every transaction.

4. EXCLUSIONS

Management Committees pursuant to Sections 355 and 377 of the Local Government Act
1993 are not covered by this policy, however are offered as an alternative occupational
arrangement for a multi-use facility (refer Section 5.12}, which are covered by the
Management Committee Guidelines booklet. Refer to Section 5.5.2 below for details on

processing Section 355 Committee applications as a management option

This policy does not apply to
¢ -Industrial Subdivisions and Developments undertaken by Council as part of its
Economic Development Initiatives.
+ Council reserves (ie road. drainage, natural etc
= Parks and Recreation sites
« Land that is zoned to prevent commercial activities.

Council-reserves-the rig o-manage-its-co ercial-prop s-conira O olicy—The
Chief Executive Officer (or nominee) may decide to approve occupations with like businesses
of that surrounding and offer short term agreements (less than 3 months) at less than the
market rate to achieve the Objectives at 2.0 above.

2441, Definitions

a) Agreements means the following, as applicable:
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. Lease - Suitable when lessee requires exclusive use of Council Land.

. Licence - Suitable when licensee does not require exclusive use of Council Land
or requires use only in a limited way.

. Temporary Licence — -Less than or equal o 12 months in duration. Includes
Licences issued under $2.20 of the Crown Lands Management Act 2016 where
Council is Crown Land Manager Temporary Licence — Less than or equal to 12
monthsindurationlnelud Ly Re issued under S108 of the Crown-l and.

. Approvals — relating to S68 Local Government Act or S125 Roads Act. 108-CL
Act.

. Consent - Encroachments & Construction on Road Reserve relating to S68
Local Government Act or 5125 Roads Act. 108 CL-Act.

. Permit — Relating to S68 of the Local Government Act 1993.and/or 5108 CL Act

. IMemorandum of Understanding (MOLU) — Relating to the occupation by, for
example but not limited to Emergency Services Agencies (SES and RFS) of
Council owned or managed land Memorandum-of Understanding- (MO
=] \—.-hngt th up—_ﬂi nh! Em Fjency Sepd .f\g atatt \QEQ and-RES) of

7
Council Land

. Deed of Agreement (DoA) — Relates to the policing by Rangers of private car
parking areas.

b) Community Group — Organisations which may or may not be incorporated and exist
for purposes other than profit or private gain.

c) CouncilLand - Council owned (Operational or Community) or managed land
(unclassified public roads and Crown land), developed or otherwise. Including but not
limited to: commercial buildings, community facilities, or ground licences (for Mens

Sheds and access to name a few) and vacant land etc. Ceuncil-owned-or-managed

IandI re! ! &t d-orothepyise

d) Proposal Types

. Application

. Expression of Interest (EQI)

. Request for Quotes (RFQ)

. Request for Tender (RFT)
4.2. Relationship to Other Documents

Conveyancing Act 1919 523C — Needs for leases to be in writing
523F — Need for current plan

585 — Powers of lessor

586 — Short form of covenants

5129 — Restrictions of forfeiture leases
51338 — Covenants against assigning leases

Crown Land Management Act 2016 Section 8.7 - Native Title Manager advice

Page 3
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Section 2. 18 — Leases/licences granted
directly by the Minister

Section 2.20 — Short term licences (max
12months

Section 2.23 — Conditions for the Minister's
deemed consent to Development Application
Schedule 7 Clause 5 — continuation of

existing tenure

Dividing Fences Act 1991
Real Property Act 1900

Exclusion under Section 25

Retail Leases Act 1994

Mative Title Act 1993 (Commonwealth)

Future act assessments over Crown land

Residential Tenancies Act 2010

Aboriginal Land Rights Act 1983

Determination of Aboriginal Land Claims over

Crown land

Local Government Act 1993

Sections 35-47F - Use and management of

community land
Section 68

Sections 355 & 377 — power of Council to

appoint Committees and delegate
management of the facilities to local residents

and/or organisations

Roads Act 1993

Secticn 107 - Obstructions & Encreachments
Section 125 - Footway Dining Use
Section 138 - Works & Struclures

S ion 139 - Nature of Consent
Section 142 - Maintenance of Works &
Structures

Section 149 - Above or below the surface of
the road

Section 153 - 157 Short-term leases of

unused public roads
Section 223 - roads authority may charge

fees

Land Tax Management Act 1956

Sections 21C (1) & 21C (2}

Protection of the Environment Operations Act

1997

Council Plans of Management
Other relevant statutory plans and other
policies

[

e)— Typesofland

Page 4

CBD19.58 - Attachment 1



6koa,City Clouncil Nowra CBD Revitalisation Strategy Committee — Monday 09
December 2019
Page 6

Shoalhaven City Councll - Occupalion of Council Owned or Managed Land

. Operalional:
e | and
blic Road
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2.2, Relationship to Other Documents
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Shoalfiaven City Councll - Occupation of Council Owned or Managed Land

Conveyancing-Act 1919

523C  Needs forleases lo be inwiling
S23E  Need for current plan

SOE  Pewers of lass

S86 — Short form-of covenanis

S420 Bectrchon f fodeture leases

Local Government Act 1993

Sections 35 47F _Use and managementof

Sechon 107 Obstructons & Encroachments

Sechon 125 - Footway Dining Use

Section 139~ Nature of Consent

section 142 - Maintenance of Works &
Structures
Section-149 - Above orbelow the surface of
the road

Section 153 - 157 Shortterm leases of

L R e N £

Section223 _roads-authorbema harg
¥ Y g

fees

Lapd TaxManagament Act 1958

Sections 21C (1) & 21C (2}

B f the Envi - - A
1997

Council Flans of Management

Cther relevant statut, Fy p\nn and other

3.5.  GUIDING PRINCIPLES
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Shoalfiaven City Councll - Occupation of Council Owned or Managed Land

3.4.——Guiding Principles for Councils - This Policy fulfils
elements of Section 8A (1) of the Local Government Act 1993, but

not imiled 1o Shealhaven City Council's Community Strategic

Effici i offecti
5.1. Demonstrate and achieve Best Value service delivery and efficiency.

+ Councils should carry out functions in a way that provides the best possible value
for residents and ratepayers: and

+ Councils should manage lands and other assets so that current and future local
community needs can be met in an affordable way

3 - i's Deli 5 - . P

3.2.5.2. Council's Code of Conduct — This policy is to provide clear guiding principles
(Part 3, Section 3.2) for the ongoing professional management of occupancies over
Council owned or managed land.Thi icy-i i i inci
ongoing-professional management of cccupancies-over Council owned or managed

lard.

3:3.5.3. Probity - refer to Independent Commission Against Corruption (ICAC)
Guidelines — Probity and Probity Advising — November 2005.

3.4.5.4. Risk - refer to Department of Local Government Circular - Guidelines on the
Procedures & Processes to be followed by Local Government in Public-Private
Partnerships 1 September 2005.

3.5.5.5. Intentionally left blank Processing-Applications-=

3.5.1. All assessment, neqotiations ana processing of applicatons for accupation of
Councilland/bulldings-to-be underaken by the-Assets-and Works-Group.

relevant Council Groups and appropriate extelrnal professionals as required.

3.5.2. Applications for management by way of a Section 355 Committee will be referred
to-Corporate-& Community Services Group-RecreationCommunily-& Culture
Section, Social & Infrastructure Unit..

3.6.5.6. Agreements - All occupancies over Council land must be formalised via a
written agreement.

3.T7.5.7. Capacity — That tenants demonstrate their capacity to meet the commitments
under agreement terms, prior to the lease being granted.

3.8.5.8. Cost Recovery — Council is to ensure that agreements do not impose an
unreasonable burden on general revenue. Council is to obtain a reasenable dividend
and at a minimum, cost neutrality from the use of its property, i.e. the tenancy is to be at
no cost to Council.

Page 8
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Shoalfiaven City Councll - Occupation of Council Owned or Managed Land

3.9:5.9. Defined Lease Term - That no community lease is for a term greater than five
years unless exceptional circumstances are demonstrated by the community groups for
example, a substantial upgrade to the asset is to be undertaken by the occupant.

3.40.5.10.  Legal & Advertising Cost - That Council's Legal fees in_preparing the
necessary legal documentation ordocumentation or making variations to any template
documentation in addition to the cost of complying with statutory requirements for
advertising are to be met by the tenant.

3.41.5.11.  Asset Management Plans — That agreements for occupancy of Council
Community buildings for a term greater than 5 years not be granted unless an "Asset
Management Flan® is prepared indicating cost of structural and minor repairs likely
during the term of the agreement (in consultation with Council's Asset Strategy

IWlanager, Technical Services). Muddmg-hﬂanagmm&-ﬂ;at-agreemen;s-fc&

occcupancy f Coun .lr”rm..r.h Bl ;-lrr_\r SR ater than - yearsr bk

Infrastructur Dhnmng Section).

3.12.5.12. Multiple-Use - That Council encourage multiple and optimum use of its existing
community buildings. Preference is to be given to the multiple occupations of buildings
over one exclusive occupation.  This principle will be applied to complement the
Management Committee Guidelines.

343.5.13.  Equality of Access — When a community lease-agreement expires and Council
wishes to retain community uses within the building, Council may call for ‘expressions
of interest’ for the use of buildings to ensure that interested community groups are
given equal opportunity to obtain occupation.

3.44.5.14.  Funding — For tennis court facilities under an agreement 100% A-portion of the

income received from an agreement will be set aside in a sinking fund and applied
towards capital upgrades of that facility_

3.15.5.15.  Sub, Variation, Assignment and Transfer of Agreements - Any variation,

assignment, transfer or sub agreement to an existing agreement must be approved by
Council in writing.

3.16.5.16.  ReportingApprovals
3.16.1.5.16.1. Decisions to grant agreements to occupy Council owned or
managed land are made by resolution of Council.

3.16.2.5.16.2. Approval for agreements and temporary licenses (not greater than
5 years & <$5,000 rent per annum) is delegated to the Chief Executive Officer
providing the terms and conditions are in accordance with Council's policies

and procedures Refer 10 I\IIN14 912 ApmefaLagreemeats@ld-Lempua&y

providing -t :il_rrv\_' and conditions-:
and procedures
3:16-3:5.16.3. Approvals for the issue of S139A & 5125 of the Roads Act 1993

Consents for the Commercial Use of Footpaths (A-Boards_ Merchandise
displays and out-door dinning) do not require a report to Council. Council
delegates authority to the Chief Executive Officer who sub-delegales to the

Propertv LJnrt to execute these aﬂoprovals A-epreva#s—?er—the—rswe—ef—%—‘t@g
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Shoalhaven City Councll - Occupation of Council Owned or Managed Land

3:47.5.17. __ Rental and other Fees & Charges - Assessments and Reviews:

34715171, All rents charged in the first instance are to be determined in
accordance with market values and subject to market trends thereafter,

347.2.5.17.2. Community Groups - Rental figure is determined through a rental
assessment framework (R_AF ). Only in exceptional circumstances where the
community group can demonstrate that it essentially functions as a volunteer or
self-help group (with no funding from State or Federal Government) within the
local community, will Council consider a rent of equivalent to the minimum
statutory rent

347.3.5.17.3. Approval to waive rent and other charges is delegated to the Chief
Executive Officer or his nominee. A guarterly report is to be submitted to
Council on any waivers that have been granted. Approvaltowaive rent and
other charges-is-delegated to-the General Managerorhis-nominee A quarterly
enortis to b uhmitted to Council on-anywal rs that have been granted
P y g -
3.47.4.517.4. Occupation - No occupation is to commence until the

requirements of this policy have been fulfilled eg. agreements have been
executed by both parties and initial rent paid.

347.5.5.17.5. Qther charges applicable via the fees & charges.
3.18.5.18.  Relevant Legislation — Refer to Sub-Paragraph 42.2.

4. IMPLEMENTATION

This policy is to he implemented by the Assets and Werks Groun Business and Propert
polcy P ¥ B pery;

Eroperty Unit

5.6. REVIEW

The Business-and-Propery-SectionAssets & Works Directorate -is responsible for this policy.
It will be reviewed within one year of the election of every new Council, or earlier if required.

6.7. APPLICATION OF ESD PRINCIPLES

Ecologically Sustainable Development - All agreements for the occupation of Council property
are to make provision to ensure occupants operate in an environmentally responsible manner
that is consistent with the principles of Council's Ecologically Sustainable Development (ESD)
— Guidelines for Integrating the Principles of ESD into Shoalhaven City Council.

Page 10
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Occupation of Council Owned or Managed Land

Policy Number: POL16/150 « Adopted: 21/12/2009 » Amended. 26/03/2013, 15/09/2015, 20/12/2016 * Minute
Number: MIN09.1798, MIN13.301, MIN15.597, MIN16.1011 » File: 19067E » Produced By: Assets and Works »
Review Date 1/12/2020

1. PURPOSE

The purpose of this policy is to provide clear guiding principles for the ongoing professional
management of occupancies over Council owned or managed land. (apart from that land
excluded from this policy in Section 4 Exclusions).

2, OBJETIVES

In managing land covered by this policy Council seeks to ensure that:

. Councils strategic intentions are identified, (and publicly available) and are being met.

. The assets are fully utilised in accordance with their strategic intention and community
expectations.

. Market rates are applied to leasing agreements that are longer than three months unless
the Council resolves to accept a less than market rate for strategic reasons. Refer to
Section 5.17.

. Council will comply with all legislative requirements that are applicable to Council for the
purpose of owning and managing its property portfolio.

. Each asset will be identified in an appropriate Asset Management Plan and maintained
adequately to preserve the strategic intent of the asset.

3. SCOPE

Supporting documents and procedures have been developed in accordance with this Policy to
ensure transparency, equity of process, and accountability in its application.

The Guiding Principles outlined in this policy provide some detail as to the types of
investigations, checks and research required to be undertaken as part of any Occupation of
Council Owned Land/Building process when considering a transaction. The list is not
exhaustive however, each land transaction should be investigated on its merits and some of
the listed principles may not necessarily apply to every transaction.

Page 1
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4. EXCLUSIONS

Management Committees pursuant to Sections 355 and 377 of the Local Government Act
1993 are not covered by this policy, however, are offered as an alternative occupational
arrangement for a multi-use facility (refer Section 5.12), which are covered by the
Management Committee Guidelines booklet. Refer to Section 5.5.2 below for details on
processing Section 355 Committee applications as a management option.

This policy does not apply to
¢ [ndustrial Subdivisions and Developments undertaken by Council as part of its
Economic Development Initiatives.
e Council reserves (ie road, drainage, natural etc)
e Parks and Recreation sites
¢ Land that is zoned to prevent commercial activities.

The Chief Executive Officer (or nominee) may decide to approve occupations with like
businesses of that surrounding and offer short term agreements (less than 3 months) at less
than the market rate to achieve the Objectives at 2.0 above.

4.1. Definitions

a) Agreements means the following, as applicable:
. Lease - Suitable when lessee requires exclusive use of Council Land.
. Licence - Suitable when licensee does not require exclusive use of Council Land

or requires use only in a limited way.

. Temporary Licence — Less than or equal to 12 months in duration. Includes
Licences issued under S2.20 of the Crown Lands Management Act 2016 where
Council is Crown Land Manager..

. Approvals — relating to S68 Local Government Act or S125 Roads Act.

. Consent - Encroachments & Construction on Road Reserve relating to S68
Local Government Act or S125 Roads Act.

. Permit — Relating to S68 of the Local Government Act 1993.

. Memorandum of Understanding (MOU) — Relating to the occupation by, for
example but not limited to Emergency Services Agencies (SES and RFS) of
Council owned or managed land.

. Deed of Agreement (DoA) — Relates to the policing by Rangers of private car
parking areas.

b) Community Group — Organisations which may or may not be incorporated and exist
for purposes other than profit or private gain.

c) Land - Council owned (Operational or Community) or managed land (unclassified
public roads and Crown land), developed or otherwise. Including but not limited to:

commercial buildings, community facilities, ground licences (for Mens Sheds and
access to name a few) and vacant land etc..

d) Proposal Types

. Application

Page 2
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. Expression of Interest (EOI)

. Request for Quotes (RFQ)

. Request for Tender (RFT)
4.2. Relationship to Other Documents

Conveyancing Act 1919 S23C — Needs for leases to be in writing
S23F — Need for current plan

585 — Powers of lessor

S86 — Short form of covenants

5129 — Restrictions of forfeiture leases
S133B - Covenants against assigning leases

Crown Land Management Act 2016 Section 8.7 - Native Title Manager advice
Section 2.18 — Leases/licences granted
directly by the Minister

Section 2.20 — Short term licences (max
12months)

Section 2.23 — Conditions for the Minister's
deemed consent to Development Application
Schedule 7 Clause 5 — continuation of
existing tenure

Dividing Fences Act 1991 Exclusion under Section 25
Real Property Act 1900
Retail Leases Act 1994

Native Title Act 1993 (Commonwealth) Future act assessments over Crown land

Residential Tenancies Act 2010

Aboriginal Land Rights Act 1983 Determination of Aboriginal Land Claims over
Crown land

Local Government Act 1993 Sections 35-47F - Use and management of
community land
Section 68

Sections 355 & 377 — power of Council to
appoint Committees and delegate
management of the facilities to local residents
and/or organisations

Roads Act 1993 Section 107 - Obstructions & Encroachments
Section 125 - Footway Dining Use

Section 138 - Works & Structures

Section 139 - Nature of Consent

Section 142 - Maintenance of Works &
Structures

Section 149 - Above or below the surface of
the road

Section 153 - 157 Short-term leases of

Page 3
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unused public roads

Section 223 - roads authority may charge
fees

Land Tax Management Act 1956 Sections 21C (1) & 21C (2)

Protection of the Environment Operations Act
1997

Council Plans of Management

Other relevant statutory plans and other
policies
5.

3. GUIDING PRINCIPLES

5.1. Guiding Principles for Councils - This Policy fulfils elements of Section 8A (1) of the
Local Government Act 1993, but not limited to:

e Councils should carry out functions in a way that provides the best possible value
for residents and ratepayers; and

e Councils should manage lands and other assets so that current and future local
community needs can be met in an affordable way.

5.2. Council’'s Code of Conduct — This policy is to provide clear guiding principles (Part 3,
Section 3.2) for the ongoing professional management of occupancies over Council
owned or managed land..

5.3. Probity - refer to Independent Commission Against Corruption (ICAC) Guidelines —
Probity and Probity Advising — November 2005.

5.4. Risk - refer to Department of Local Government Circular — Guidelines on the
Procedures & Processes to be followed by Local Government in Public-Private
Partnerships 1 September 2005.

5.5. Intentionally left blank

5.6. Agreements - All occupancies over Council land must be formalised via a written
agreement.

5.7. Capacity — That tenants demonstrate their capacity to meet the commitments under
agreement terms, prior to the lease being granted.

5.8. Cost Recovery — Council is to ensure that agreements do not impose an unreasonable
burden on general revenue. Council is to obtain a reasonable dividend and at a
minimum, cost neutrality from the use of its property, i.e. the tenancy is to be at no cost
to Council.

5.9. Defined Lease Term — That no community lease is for a term greater than five years
unless exceptional circumstances are demonstrated by the community groups for
example, a substantial upgrade to the asset is to be undertaken by the occupant.

5.10. Legal & Advertising Cost — That Council’s Legal fees in_preparing the necessary legal
documentation or making variations to any template documentation in addition to the
cost of complying with statutory requirements for advertising are to be met by the
tenant.

5.11. Asset Management Plans — That agreements for occupancy of Council Community
buildings for a term greater than 5 years not be granted unless an “Asset Management
Plan" is prepared indicating cost of structural and minor repairs likely during the term of

Page 4
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the agreement (in consultation with Council's Asset Strategy Manager, Technical
Services)..

5.12. Multiple-Use — That Council encourage multiple and optimum use of its existing
community buildings. Preference is to be given to the multiple occupations of buildings
over one exclusive occupation. This principle will be applied to complement the
Management Committee Guidelines.

5.13. Equality of Access — When a community agreement expires and Council wishes to
retain community uses within the building, Council may call for ‘expressions of interest’
for the use of buildings to ensure that interested community groups are given equal
opportunity to obtain occupation.

5.14. Funding — For tennis court facilities under an agreement 100% of the income received
from an agreement will be set aside in a sinking fund and applied towards capital
upgrades of that facility.

5.15. Sub, Variation, Assignment and Transfer of Agreements - Any variation,
assignment, transfer or sub agreement to an existing agreement must be approved by
Council in writing.

5.16. Approvals

5.16.1. Decisions to grant agreements to occupy Council owned or managed land are
made by resolution of Council.

5.16.2. Approval for agreements and temporary licenses (not greater than 5 years &
<$5,000 rent per annum) is delegated to the Chief Executive Officer, providing
the terms and conditions are in accordance with Council's policies and
procedures. Refer to MIN14.912..

5.16.3. Approvals for the issue of S139A & S125 of the Roads Act 1993 Consents for
the Commercial Use of Footpaths (A-Boards, Merchandise displays and out-
door dinning) do not require a report to Council. Council delegates authority to
the Chief Executive Officer who sub-delegates to the Property Unit to execute
these approvals..

5.17. Rental and other Fees & Charges - Assessments and Reviews:

5.17.1. All rents charged in the first instance are to be determined in accordance with
market values and subject to market trends thereafter.

5.17.2. Community Groups - Rental figure is determined through a rental assessment
framework (R.A.F.). Only in exceptional circumstances where the community
group can demonstrate that it essentially functions as a volunteer or self-help
group (with no funding from State or Federal Government) within the local
community, will Council consider a rent of equivalent to the minimum statutory
rent.

5.17.3. Approval to waive rent and other charges is delegated to the Chief Executive
Officer or his nominee. A quarterly report is to be submitted to Council on any
waivers that have been granted.

5.17.4. Occupation - No occupation is to commence until the requirements of this
policy have been fulfilled eg. agreements have been executed by both parties
and initial rent paid.

5.17.5. Other charges applicable via the fees & charges.
5.18. Relevant Legislation — Refer to Sub-Paragraph 4.2.

Page 5
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6. REVIEW

The Assets & Works Directorate is responsible for this policy. It will be reviewed within one
year of the election of every new Council, or earlier if required.

7. APPLICATION OF ESD PRINCIPLES

Ecologically Sustainable Development - All agreements for the occupation of Council property
are to make provision to ensure occupants operate in an environmentally responsible manner
that is consistent with the principles of Council's Ecologically Sustainable Development (ESD)
— Guidelines for Integrating the Principles of ESD into Shoalhaven City Council.
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