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Shoalhaven City Council
PO Box 42
NOWRA NSW 2541
telephone (02) 4429 3111
facsimile (02) 4422 1816
e-malil planning@shoalhaven.nsw.gov.au
internet www.shoalhaven.nsw.gov.au

Disclaimer
Every effort has been made to provide accurate and complete information.
However, Shoalhaven City Council assumes no responsibility for any direct, indirect,

incidental, or consequential damages arising from the use of information in this document.

Copyright Notice
No part of this publication may be reproduced in any form, or stored in a database or
retrieval system, or transmitted or distributed in any form by any means, electronic,
mechanical photocopying, recording, or otherwise without written permission from
Shoalhaven City Council. All rights reserved.

Copyright © 2019, Shoalhaven City Council
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Planning Proposal — Shoalhaven LEP 2014 — PP027 Review of Subdivision Provisions

1 Introduction

This Planning Proposal (PP) seeks to amend Shoalhaven Local Environmental Plan (LEP)
2014 as follows:

¢ Include a new sub clause in clause 4.1 to clarify that for the purpose of calculating
the area of a battle-axe lot, an access handle is excluded from the calculation.

* Replace existing clause 4.1A with a minimum lot size for the parent lot prior to the
erection of a dual occupancy, manor house, multi dwelling housing, multi dwelling
housing (terraces) or residential flat building. The provision also seeks to lift the
restriction on Torrens subdivision via clause 4.1 following lawful medium density
development.

¢ Amend clause 4.1C relating to dwellings, attached dwellings and semi-detached
dwellings to reduce the minimum lot size for resulting lots to 300m=.

e Include term ‘battle-axe’ in the Dictionary.
* Amend all relevant Lot Size Maps to remove the clause 4.1A layer.

*» Rezone certain R2 Low Density Residential land in the following locations to R5 Large
Lot Residential: Berry, Bomaderry, Bangalee, Tapitallee, North Nowra, Worrowing
Heights, Bewong, St Georges Basin, Conjola Park, Milton, Lake Tabourie.

The PP also seeks to exclude certain land in the following locations from the Low Rise
Medium Density Housing Code (the Code) in State Environmental Planning Policy (Exempt
and Complying Development Codes) 2008 (Codes SEPP):

» Greenwell Point, Kangaroo Valley, Bawley Point, Kioloa, Depot Beach, Durras North.

r

This PP has been prepared in line with ‘A Guide to preparing Local Environmental Plans
and ‘A Guide to preparing planning proposals’.

As this PP proposes an amendment to the Codes SEPP, Council is not seeking authorisation
to make the plan.

1.1 Subject Land

This amendment applies to the whole of the City of Shoalhaven (Figure 1), specifically land
zoned RUS Village, R1 General Residential, R2 Low Density Residential and R3 Medium
Density Residential.

Planning Environment and Development Group, Shoalhaven City Council 5
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Figure 1: Subject Land

1.2 Background

Shoalhaven LEP 2014 includes a number of provisions relating to the subdivision of land
which address the three main titling systems; Torrens, strata and community.

Following the commencement of Shoalhaven LEP 2014 in April 2014, there has been some
concern that the current Torrens minimum lot size provisions are too large for certain
approvable medium density development in urban zoned areas. In response, strata and
community subdivision has increased in popularity as there are limited lot size restrictions
for these titling options. Under Shoalhaven’s current LEP provisions, existing residential
development in an R1, R2, B4 or SP3 zone can be strata or community subdivided with
resulting lots being less than that prescribed by the relevant minimum lot size map.

Shoalhaven LEP 2014 enables the Torrens subdivision of medium density development via
a number of principal development standards:

e 4.1 Minimum subdivision lot size.

¢ 4.1A Exceptions to minimum lot sizes for dual occupancies and multi dwelling
housing.

* 4.1C Exceptions to minimum subdivision lot sizes for certain residential development.

Planning Environment and Development Group, Shoalhaven City Council 6
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Generally, it is unusual for medium density development to be Torrens subdivided under
clause 4.1 of Shoalhaven LEP 2014. Torrens subdivision will usually occur under clause
4.1A or 4.1C depending on the land use type. Importantly, a subdivision of this nature occurs
either after the development has been carried out, or where the subdivision and actual
development is considered in a single application.

In June 2016, Council staff undertook a Review to consider, in part, the appropriateness of
Torrens, community and strata title subdivision of dual occupancy development. The
Review essentially concluded that the actual subdivision and its form does not change the
appearance of development as it usually occurs later. However, consideration should be
given to the timely inclusion of revised design controls in Shoalhaven Development Control
Plan (DCP) 2014 to improve the standard of the finished development. As such, Council
has recently adopted Chapter G13 of Shoalhaven DCP 2014 which provides improved
design provisions for medium density development (including dual occupancy
development).

Inevitably most medium density development will be subdivided at some point and it would
be unreasonable to not allow this, particularly given that the physical development exists in
most cases. If there are limited restrictions for strata and community title subdivision, the
inequity of Torrens potential is questioned. There appears to be little point in permitting
medium density development in urban areas and not allowing its subsequent subdivision
under the Torrens system, provided the relevant outcomes are met. As such, this PP seeks
to lift the restriction on the subdivision of medium density development.

In response to removing Torrens restrictions for lawful medium density development, it is
also considered prudent to set a minimum lot size prior to the erection of a medium density
development. The proposed minimum lot sizes also enables Council to respond to the Code,
specifically clauses 3B.8, 3B.21 and 3B.33.

In setting minimum lot sizes, the appropriateness of an R2 Low Density Residential zoning
for certain large lot residential land in Shoalhaven was questioned. The PP therefore
proposes the rezoning of certain R2 land to R5 Large Lot Residential. The exclusion of
certain residential land from the Code was also explored and six villages are proposed for
exclusion.

On [INSERT DATE], Council's Development & Environment Committee (under delegation)
resolved [INSERT RESOLUTION] to submit this PP for a Gateway determination. Council’s
Development & Environment Committee report and minutes can be found at Attachment
A

2 Part 1 — Intended Outcome

The Planning Proposal intends to amend Shoalhaven LEP 2014 as follows:

s Include a new sub clause in clause 4.1 to clarify that for the purpose of calculating
the area of a battle-axe lot, an access handle is excluded from the calculation.

* Replace existing clause 4.1A with a minimum lot size for the parent lot prior to the
erection of a dual occupancy, manor house, multi dwelling housing, multi dwelling
housing (terraces) or residential flat building. The provision also seeks to lift the
restriction on Torrens subdivision via clause 4.1 following lawful medium density
development.

Planning Environment and Development Group, Shoalhaven City Council 7
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¢ Amend clause 4.1C relating to dwellings, attached dwellings and semi-detached
dwellings to reduce the minimum lot size for resulting lots to 300m?.

¢ [nclude term ‘battle-axe’ in the Dictionary.
s Amend all relevant Lot Size Maps to remove the clause 4.1A layer.

+ Rezone certain R2 Low Density Residential land in the following locations to R5 Large
Lot Residential: Berry, Bomaderry, Bangalee, Tapitallee, North Nowra, Worrowing
Heights, Bewong, St Georges Basin, Conjola Park, Milton, Lake Tabourie.

The PP also seeks to exclude certain land in the following locations from the Code:

¢ Greenwell Point, Kangaroo Valley, Bawley Point, Kioloa, Depot Beach, Durras North.

3 Part 2 — Explanation of Provisions

3.1 Amendments to Shoalhaven LEP 2014

To achieve the intended outcomes in Section 2 (Part 1), it is proposed to amend Shoalhaven
LEP 2014 as outlined in Table 1 and 2.

Note: Any suggested wording may be subject to change following fegal drafting of the LEP
by the NSW Parliamentary Counsel’s Office. Refer to Section 5 (Part 4) of this PP for
mapping detail.

Table 1: SLEP 2014 Instrument Changes

Existing Provision | Proposed Amendment

Clause 4.1 Issue and Justification:

Minimum This clause requires a proposed subdivision to be carried out in accordance
Subdivision Lot | with the Lot Size Map which sets out minimum lot sizes.

Size

There is a need to clarify in the LEP that although the Lot Size Map specifies
a minimum lot size for subdivision, the calculation of lot size for battle axe
lots is to exclude the access handle.

The exclusion of access handles from the calculation of lot size ensures that
lots have sufficient area to accommodate future development including
requirements for setbacks, private open space, car parking etc. Battle-axe
lots also do not benefit from the public open space (such as the nature strip)
that lots fronting onto a road benefit from.

It is noted that a number of other Councils Standard Instrument LEP's
contain a similar subclause.

Note: This matter was initially considered as part of the Stage 3
Housekeeping Amendment to Shoalhaven LEP 2014 (PP011), however
was deferred following a Council resolution (5 April 2016 - MIN16.226).
Council originally sought to set a minimum lot size for battle axe block at
650m? as well, however this numerical standard is no longer being pursued.

Proposed amendment:

Insert new subclause in clause 4.1 to make it clear that when a battle axe
block is created by subdivision, the area of the access handle is not to be

Planning Environment and Development Group, Shoalhaven City Council 8
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included as part of the lot for the purpose of meeting any designated
minimum lot size for the lot.

Suggested wording of the subclause is provided below (strikethrough refers
to deletion, red refers to new content):

4.1 Minimum subdivision lot size
(1) The objectives of this clause are as follows:

(a) to ensure that subdivision is compatible with, and reinforces
the predominant or historic subdivision pattern and character
of, an area,

(b) to minimise any likely impact of subdivision and development
on the amenity of neighbouring properties,

(c) to ensure that lot sizes and dimensions are able to
accommodate development consistent with relevant
development controls.

(2) This clause applies to a subdivision of any land shown on the
Lot Size Map that requires development consent and that is carried
out after the commencement of this Plan.

(3) The size of any lot resulting from a subdivision of land to which
this clause applies is not to be less than the minimum size shown on
the Lot Size Map in relation to that land.

(4) In calculating the area of any lot resulting from a subdivision of
land, if the lot is & battle axe lot or other lot with an access handle,
the area of the access handle is not to be included as part of the
area of the ot

{4} (5) This clause does not apply in relation to the subdivision of any
land:

(a) by the registration of a strata plan or strata plan of subdivision
under the Strata Schemes Development Act 2015, or

(b) by any kind of subdivision under the Communily Land
Development Act 1989.

Clause 4.1A

Exceptions to
minimum lot size
for dual occupancy
and multi dwelling
housing

Issue and Justification:
Resulting Subdivision/ Minimum Lot Size

Following the Dual Occupancy Review, the focus has changed from a
minimum lot size for the resulting subdivision to a minimum lot size approach
for the erection of medium density development.

A review of similar provisions applied by other NSW local gevernment areas
has identified that a number set a minimum lot size for the ‘parent lot’ instead
of a minimum lot size for the resulting subdivision. This approach is more
aligned with the conclusions of the recent Dual Occupancy Review than
current clause 4.1A of Shoalhaven LEP 2014 and would enable LEP
provisions to be supported by complimentary DCP provisions.

It also is complementary to the Code amendments to the Codes SEPP
which encourage Torrens subdivision — “if it looks like Torrens title it should
be"!. By including minimum lot size provisions in Shoalhaven LEP 2014 for
medium density development, Shoalhaven will have adequate provisions in

1 Explanation of Intended Effects, Proposed Medium Density Housing Code, NSW Government. Page 17

Planning Environment and Development Group, Shoalhaven City Council g
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place to respond to the built form development standards in the Code.
Clauses 3B.8, 3B.21 and 3B.33 of the Code specify that the area of a lot for
the purpose of the erection of certain medium density development must not
be less than a prescribed numerical standard, or the minimum lot area
specified for dual occupancies or multi dwelling housing in the
environmental planning instrument that applies to the land concerned.
Clause 6.4 also calls up minimum lot sizes for the subdivision of land for the
purpose of a dual occupancy development in the environmental planning
instrument that applies to the land.

Council seeks to move towards a provision similar to model provision 4.1B
Minimum lot sizes for dual occupancy, multi dwelling housing and residential
flat buildings, in that a minimum lot size for the erection of certain medium
density development would be specified. A provision similar to Clause
4.1B(4) of the Bathurst Regional LEP 2014 would also act to lift the
restriction on Torrens subdivision via clause 4.1 following lawful medium
density development (excluding residential flat buildings).

The table does not include a minimum lot size for a dual occupancy
(attached or detached) in the R3 zone to avoid conflict with current clause
4.1B. The purpose of clause 4.1B is to retain larger sites for higher density
development and as such, existing clause 4.1B prescribes a maximum lot
size for a dual occupancy development in the R3 zone. A minimum lot size
for other medium density residential would apply to R3 zones, however.

Proposed Amendment:

Delete existing clause 4.1A and replace with content similar to the intent of
model clause 4.1B Minimum lot sizes for certain medium density
development. Suggested wording of the new subclause is provided below:

Minimum lot sizes for dual occupancies, manor houses, multi
dwelling housing, multi dwelling housing (terraces) and
residential fiat buildings

(1) The objectives of this clause are to:
(a) achieve planned residential density in certain zones,

(b) ensure that the area and dimensions of a lot are able fo
accommodate development and subdivision that is consistent
with the objectives and development controls for dual
occupancies, manor houses, multi dwelling housing, multi
dwelling housing (terraces) and residential flat buildings,

(c) to minimise any likely adverse impact of such development on
the amenity of adjoining neighbours.

(2) Development consent may be granted to development on a lot
in a zone shown in Column 2 of the Table to this clause for a purpose
shown in Column 1 of the Table opposite that zone, if the area of the
lot is equal to or greater than the area specified for that purpose and
shown in Column 3 of the Table:

Column 1 Column 2 Column 3
Dual occupancy Zone R1 General 500 square metres
(attached) Residential, Zone R2

Low Density

Residential, Zone RU5S

Village

Planning Environment and Development Group, Shoalhaven City Council 10
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Dual occupancy Zone R1 General 700 square metres
(detached) Residential; Zone R2

Low Density

Residential; Zone RU5

Village
Multi dwelling housing Zone R1 General 900 square metres

Residential, Zone R3
Medium Density
Residential; Zone RUS
Manor house Village

Multi dwelling housing
(terraces)

Residential flat building

(3) In calculating the area of any lot, if the lot is a battle axe lot or
other lot with an access handle, the area of the access handle is not
to be included as part of the area of the lot.

(4) Despite any other provision of this Plan, development consent
may be granted for the subdivision of dual occupancies, manor
houses, multi dwelling housing and muilti dwelling housing (terraces),
approved under this clause, info lots of any size to enable the
resulting individual dwellings on those lots to have separate titles.

Clause 4.1C

Exceptions
minimum
subdivision
sizes for
residential
development

to

lot
certain

Issue and Justification:

Clause 4.1C of Shoalhaven LEP 2014 enables the Torrens subdivision of
dwellings, attached dwellings and semi-detached dwellings to a minimum
lot size of 350m?, where there is a single application for both construction
and subdivision (i.e. integrated development with 3 or more lots) in the R1
General Residential zone. This numerical standard is considered to be
overly onerous in the R1 zone as it limits the ability to achieve the clause
objective “to encourage housing diversity”.

A reduction in the minimum lot size of resulting lots would be more
consistent with the Codes SEPP Subdivision Code, as well as a number of
other comparable and surrounding council Standard Instrument LEP’s (e.g.
Eurobdalla, Goulburn-Mulwaree, Maitland)

Proposed Amendment:

Amend Clause 4.1C(3)(b) to reduce the minimum subdivision lot size
requirement. Suggested amended wording is provided below (strikethrough
refers to deletion, red refers to new content):

4.1C Exceptions to minimum subdivision lot sizes for certain
residential development

(1) The objective of this clause is to encourage housing diversity
without adversely impacting on residential amenity.

(2) This clause applies to development on land in Zone R1 General
Residential.

(3) Development consent may be granted to a single development
application for development to which this clause applies that is both
of the following:

(a) the subdivision of land into 3 or more lots,

(b) the erection of a dwelling house, an attached dwelling or a
semi-detached dwelling on each lot resulting from the

Planning Environment and Development Group, Shoalhaven City Council 11
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